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BEFORETHE ILLiNOIS
POLLUTION CONTROLBOARD

JUN 132Of~
GRAND PIER CENTERLLC )
AMERICAN II’4TERNATIONAL ) P~Tui1~ j~j~
SPECIALTYLINES INSURANCECO. )
assubrogeeofGRAND PIERCENTERLLC )

)
Complainants, )

) PCB05-157
v. ) (CitizensEnforcement- Land)

)
RIVER EAST LLC )
CHICAGO DOCK AND CANAL TRUST )
CHICAGO DOCKAND CANAL COMPANY )
KERR-McGEECHEMICAL LLC )

)
Respondents. )

ANSWEROF KERR-McGEECHEMICAL LLC

RespondentKerr-McGeeChemicalLLC, in answerto Complainants’Complaint,

statesas follows:

AS TO THE ALLEGED NATURE OF THE ACTION

1. This is a citizensuit broughtto enforceSections12(a), 12(d) and21(e)
of theillinois EnviromnentalProtectionAct (theAct) (415ILCS 5/1 et seq.),asamended,
directingRespondentsto abateandremediatecertainenvironmentalcontamination,andfor
costrecoverywith respectto anycostsincurredby GrandPierCenterLLC (GrandPier)and
AmericanInternationalSpecialtyLinesInsuranceCo. (AISLIC), or to be incurredby Grand
PierandAISLIC, in performingresponseactivitiesat thesite identifiedby theUnitedStates
EnvironmentalProtectionAgency (USEPA)astheRV3NorthColumbusDrive Site(theRV3
Site) in Chicago,illinois.

1. Respondentadmitsthat thestatementsin paragraph1 characterizethe

Complainants’action.

AS TO JURISDICTIONAND VENUE

2. Foreachof Complainants’claims,theillinois Pollution ControlBoard
hasjurisdictionandauthorityto declareandenterjudgmentofthe rightsandresponsibilities
of thepartiesto this citizensuit pursuantto 35 IAC 103.200andSections5(d),31(d) and
33(a) of theAct.



2. Respondentdeniestheallegationsofparagraph2.

3. ComplainantGrandPierCenterLLC (GrandPier) is anillinois limited
liability company,with its principal office in Chicago,illinois. GrandPierwasissueda
policy of insuranceby AmericanInternationalSpecialtyLines InsuranceCo.

3. Respondentis without knowledgeor informationsufficient to form abelief

asto the truth oftheallegationsof paragraph3.

4. ComplainantAmericanInternationalSpecialtyLinesInsuranceCo.
(AISLIC) is a corporation,with its principaloffice in New York, NewYork. AISLIC is
subrogatedto certainclaimsthat GrandPierhasagainstRespondentsfor damages
Respondentscausedto GrandPier.

4. Respondentis without knowledgeor informationsufficient to form abelief

asto the truth of theallegationsof paragraph4.

5. RespondentRiverEastLLC, formerly knownasCityFrontCenter
LLC, is aDelawarelimited liability companyauthorizedto do businessin illinois, with its
principaloffice in Chicago,illinois. River EastLLC is suedassuccessorof andsuccessorin
interestto RespondentsChicagoDockandCanalTrust,andChicagoDockandCanal
Company.

5. Respondentis without knowledgeor informationsufficientto form abelief

asto the truthof theallegationsof paragraph5.

6. RespondentChicagoDockandCanalTrust, an illinois businesstrust, is
suedasthesuccessorof andsuccessorin interestto ChicagoDockand CanalCompany.
ChicagoDockandCanalTrusthasalso beenknownasCityFrontAcquisition Trust, an
illinois businesstrust.

6. Respondentis withoutknowledgeor informationsufficient to form a belief

asto the truth oftheallegationsofparagraph6.

7. RespondentChicagoDockandCanalCompanywasa corporation

organizedandexisting underandby virtueof a specialactof thelegislatureof theStateof

Illinois andauthorizedto do businessin illinois.

7. Respondentis without knowledgeor informationsufficient to form abelief

asto the truth oftheallegationsof paragraph7.

8. RespondentKerr-McGeeChemicalLLC, a Delawarelimited liability
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companyauthorizedto do businessin Illinois, is anaffiliate of Kerr-McGeeChemical
Corporation,successorof andsuccessorin interestto LindsayLight and ChemicalCompany
andLindsayLight Company.

8. Respondentadmits that Kerr-McGeeChemicalLLC is a Delawarelimited

liability companyauthorizedto do businessin Illinois andis successorof andsuccessorin interest

to LindsayLight andChemicalCompanyandLindsayLight Company,but Respondentdeniesthat

Kerr-McGeeChemicalLLC is anaffiliate of Kerr-McGeeChemicalCorporation.

AS TO THE RV3 NORTH COLUMBUS DRIVE SITE

9. Througha seriesof administrativeordersand amendments,theUSEPA
hasidentifiedlandgenerallylocatedat316 Eastillinois Street,Chicago,Cook County,illinois
astheLindsayLight II Site. LindsayLight II is situatedin anurbanareaknownas
Streeterville,andis surroundedby commercialandresidentialbuildings. TheChicagoRiver
is locatedapproximately1/4 mile south,andlakeMichiganis about~/zmie eastof theLindsay
Light II Site.

9. Respondentadmitsthe allegationsof paragraph9.

10. RV3NorthColumbusDrive Site(theRV3 Site),theparcelof land
pertinentto this citizensuit, is identifiedby theUSEPAin an amendmentto its administrative
ordersissuedfor theLindsayLight H Site. TheRV3 Site is generallylocatedat 200 East
illinois Streetin Chicago,Cook County,illinois, andis boundedby NorthColumbusDrive,
EastGrandAvenue,NorthSt. Clair Street,andEastillinois Street.

10. Respondentadmitsthe allegationsofparagraph10.

11. TheRV3 NorthColumbusDrive Siteis a “site” asthat termis defined
in Section3.460of theAct (415ILCS 5/3.460).

11. Respondentdeniesthat theRV3 North ColumbusDrive Sitewasusedfor

purposessubjectto regulationor controlby this Act or regulationsthereunder,andon thatbasis

Respondentdeniestheallegationsof paragraph11.

AS TO CONTAMINATION OF THE RV3 SITE

12. From at least1915to 1933, theLindsayLight Companywas
headquarteredat 161 EastGrandAvenue,andmanufacturedincandescentgaslightmantles
at 161 EastGrandAvenueand/ or at316 Eastillinois Street,at andadjacentto theLindsay
Light II andtheRV3Sites.
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12. Respondentadmitsthe allegationsofparagraph12, exceptthat Respondent

deniestheallegationthat LindsayLight Companywasheadquarteredat 161 EastGrandAvenue

“from atleast 1915to 1933.”

13. The principalingredientin gaslightmantlemanufactureis thorium.
Thoriumoccursprincipallyastheparentradionuclidethorium-232in associationwith its
daughterproductsin a decaysequenceknownastheThorium DecaySeries. It is believed
that theprincipalsourceof contaminationat theRV3 Site is the ThoriumDecaySeries.

13. Respondentdeniestheallegationof the first sentenceof paragraph13.

Respondentadmitstheallegationof the secondsentenceofparagraph13. Respondentdeniesthat

theThorium DecaySeriespresentlycontaminatestheRV3 Siteandon that basisdeniesthe

allegationofthethird sentenceofparagraph13.

14. Betweenat least1915and1933,LindsayLight Companyoperatedits
incandescentgaslightmantlemanufacturingbusinessat the LindsayLight II Site,and
arrangedfor thedisposalof hazardoussubstancesat theLindsayLight II Site, including the
RV3 NorthColumbusDrive parcel,theparcelpertinentto thiscitizensuit.

14. Respondentdeniestheallegationsofparagraph14.

15. ChicagoDockandCanalCompanyownedtheRV3North Columbus
Drive parcelof theLindsayLight II Siteat thetime hazardoussubstancesweredisposedat
theRV3Siteby LindsayLight Company.

15. Respondentis withoutknowledgeor informationsufficient to form abelief

asto the truth of theallegationsofparagraph15.

AS TO REMEDIATION OF THE RV3 SITE

16. Througha seriesof administrativeorders,theUSEPAorderedChicago
DockandCanalTrustandKerr-McGeeChemicalLLC to removethehazardoussubstances
contaminationat theLindsayLight II Site,and in anamendment,orderedRiver EastLLC,
Kerr-McGeeChemicalLLC andGrandPierCenterLLC to removethehazardoussubstances
contaminationat theRV3 NorthColumbusDrive Site.

16. Respondentadmitsthe allegationsof paragraphs16.

17. Theremediationwork performedat theRV3Sitewasconductedunder
theUnilateralAdministrativeOrderDocketNumberV-W-96-C-353issuedJune6, 1996
(UAO) andtheFirst Amendmentto thatOrderdatedMarch29, 2000. Thework was

4



conductedin accordancewith the Work Planfor SiteRadiationSurveyandExcavationSoil
ManagementdatedMarch20, 2000andapprovedby theUSEPAonMarch 23, 2000.

17. Respondentadmitsthat an UnilateralAdministrativeOrderDocketNumber

V-W-96-C-353issuedJune6, 1996 (UAO), aFirst Amendmentto that OrderdatedMarch29,

2000, andaWork Planfor SiteRadiationSurveyandExcavationSoil ManagementdatedMarch

20, 2000andapprovedby theUSEPAon March 23, 2000exist,but Respondentis without

knowledgeor informationsufficientto form abelief asto the truthof the remainingallegationsof

paragraph17, butRespondentacknowledgesthat USEPA issuedaLetter of Completionon August

26, 2002.

18. Thereafter,theUSEPArequiredadditionalwork, which wasconducted
in accordancewith theSidewalkRemediationWork PlandatedMarch 9, 2001andapproved
by USEPA onApril 11, 2001.

18. Respondentadmits theUSEPArequiredadditionalwork andthat thereis a

SidewalkRemediationWork PlandatedMarch 9, 2001, which wasapprovedby USEPAon April

11, 2001. Respondentis withoutknowledgeor informationsufficient to form abeliefasto the

truth of theremainingallegationsof paragraph18, but Respondentacknowledgesthat USEPA

issuedaLetterof Completionon October8, 2004.

19. TheFirst Amendmentto theUAO requiredGrandPier, River East
LLC, andKerr-McGeeChemicalLLC to performcertainremovalactionsincluding,but not
limited to, theimplementationof a SiteHealthandSafetyPlan, theimplementationof anair
monitoringprogram,theremovalof contamination,andthe disposalof hazardous
substances.

19. Respondentadmits theallegationsofparagraph19.

20. GrandPierCenterLLC, asthethencurrentownerof theRV3 Site,
andAISLIC, assubrogeeof GrandPier, performedandcompletedwork at theRV3 Site in
accordancewith theUAO, theUAO’s First Amendment,andtheWork Plans.

20. Respondentadmitsthat GrandPier CenterLLC ownedtheRV3 Site.

Respondentis without knowledgeor informationsufficient to form abeliefasto thetruth of the

5



allegationthatAISLIC performedorcompletedworkatthe RV3 Site. Respondentis without

knowledgeor informationsufficient to form a beliefas to the truth of theallegationthat GrandPier

CenterLLC performedand completedworkat theRV3 Site in accordancewith theUAO, the

UAO’s First Amendment,andtheWork Plans,but Respondentacknowledgesthat USEPAissued

Lettersof Completionon August26, 2002, andon October8, 2004.

21. TheremovalactivitiesundertheWork Planbeganon April 4, 2000,
andGrandPierCenterLLC hasbeenin compliancewith theUAO sincetheUAO wasissued
to GrandPierCenterLLC for theRV3 Site.

21. Respondentis withoutknowledgeor informationsufficient to form a belief

asto the truthof theallegationsofparagraph21.

22. A final ClosureReportfor theareaboundedby NorthColumbusDrive,
EastGrandAvenue,NorthSt. Clair Street,andEastillinois Streetwaspreparedby the
ProjectCoordinator,STSConsultants,Ltd., andsubmittedto theUSEPA onJuly 2, 2001.
Thereafter,theFinal ClosureReportAddendumdatedAugust31, 2004wassubmittedto
USEPA.

22. Respondentadmitstheallegationsofparagraph22.

23. USEPAissuedLettersof CompletiononAugust 26, 2002andon
October8, 2004for thework performedaccordingto theapprovedWork Plans.

23. Respondentadmitstheallegationsof paragraph23.

24. GrandPierandAISLIC incurrednecessaryresponsecostsof
approximately$2,300,000attheRV3 Site,andcontinueto incur additionalcostsof response.

24. ~.espondentdeniesthat GrandPier continuesto incuradditionalcostsof

response.Respondentdeniesthat AISLIC continuesto incur additionalcostsof response.

Respondentis without knowledgeor informationsufficient to form a beliefasto the truth of the

remainingallegationsofparagraph24.

25. Respondentsareliable “persons”asthat termis definedby Section
3.315of theAct (415ILCS 5/3.315)for all costsof responseattheRV3 Site.

25. Respondentdeniesthat it is a liable personfor costsof responseat theRV3
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Site, butadmitsthat it is aperson,asthat termis definedin Section3.315 of theAct (415 ILCS

5/3.315).

AS TO COUNT I - WASTE DISPOSAL

26. Complainantsincorporateby referenceasif fully restatedherein,
paragraphs1 through25, above.

26. Respondentrepeatsits answersto paragraphs1 though25 above.

27. RespondentKerr-McGeeis a “generator”asthat termis definedby
Section3.205of theAct (415ILCS 5/3.205).

27. Respondentdeniesthat it is agenerator,butadmits that “generator”is a

termdefinedin Section3.205 of theAct (415ILCS 5/3.205).

28. ChicagoDockandCanalCompanyownedtheparcelof landcomprising
theRV3 NorthColumbusDrive Siteat the timethat LindsayLight Companydisposedof
“hazardoussubstances,”asthattermis definedin Section3.215of theAct (415ILCS
5/3.215),at theRV3 Site,includingbutnot limited to thorium.

28. Respondentdeniesthat LindsayLight Companydisposedof hazardous

substancesat the RV3 Site, includingbut not limited to thorium, but admitsthat “hazardous

substances”is atermdefinedin Section3.215of theAct (415ILCS 5/3.215). Respondentis

without knowledgeor informationsufficientto form a beliefasto the truthof theremaining

allegationsofparagraph28.

29. Releasesof hazardoussubstancesat the RV3 Sitehaveresultedin
radioactivethorium contaminationrequiringGrandPierandAISLIC to incur necessary
responsecoststo removethecontaminationandremediatetheRV3 Site,totaling
approximately$2,300,000to date.

29. Respondentdeniesthat any responsecoststo removecontaminationand

remediatetheRV3 Sitewerecausedby anythingotherthanGrandPier’sexcavationof theSiteas

partof its developmentplan,which it pursuedfor its ownbusinesspurposes,andon that basis

Respondentdeniestheallegationsofparagraph29, exceptthatRespondentis withoutknowledgeor

informationsufficientto form abeliefas to the truth of theallegationthatresponsecostsincurred
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by GrandPier andAISLIC, if any, werenecessary,andRespondentis without knowledgeor

informationsufficient to form a beliefasto the truthof theallegationthat responsecosts incurred

by GrandPier andAISLIC, if any, total approximately$2,300,000.

30. GrandPierwasan innocentpurchaserof theRV3 Site. GrandPier is a
wholly innocentownerwhich hadno involvementwith theimpropertreatment,storage,
disposalor dischargeof thoriumcontaminationat theRV3Site.

30. Respondentdeniestheallegationsofparagraph30.

31. TheAct prohibitsthedisposal,treatment,storageor abandonmentof
anywastein illinois, exceptat a siteor facility which meetstherequirementsof theAct and
of regulationsandstandardsthereunder.415 ILCS 5/21(e).

31. Paragraph31 statesa legal conclusionto which no answeris required. To

the extentthatan answeris deemedrequired,Respondentaversthat415 ILCS 5/21(e)speaksfor

itself.

32. RespondentsviolatedtheAct whenthey improperlydisposed,treated,
storedand abandonedsolid andhazardouswastesat theSite, a facility which doesnot meet
therequirementsof theAct andregulationsandstandardsthereunderfor suchdisposal,
treatment,storageandabandomnentof waste.

32. Respondentdeniesthe allegationsofparagraph32.

33. As a resultofRespondents’violation of theAct, theSitewas
contaminated,resultingin Complainants’incurrenceof costsin the investigation,removal,
andreportingactivitiesat theSite.

33. Respondentdeniestheallegationsofparagraph33.

34. RespondentsareliableundertheAct for Complainants’costsincurred
in theinvestigation,removal,andreportingto USEPAof contaminantsRespondentsfailed to
removefrom theSite.

34. Respondentdeniesthe allegationsofparagraph34.

AS TO COUNT II- C ontaminantThreatto Groundwater

35. Complainantsincorporateby referenceasif fully restatedherein,
paragraphs1 through34, above.

35. Respondentrepeatsits answersto paragraphs1 though34 above.
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36. TheAct prohibitsany personfrom causing,threatening,or allowing the
dischargeof anycontaminantsoasto causeor tendto causewaterpollution, eitheraloneor
in combinationwith matterfrom othersources.415ILCS 5/12(a).

36. Paragraph36 statesa legal conclusionto which no answeris required. To

theextentthatanansweris deemedrequired,Respondentaversthat 415 ILCS 5/12(a)speaksfor

itself.

37. RespondentsviolatedtheAct whentheyimproperlyhandled,treated,
storedanddisposedof solid andhazardouswastes,therebycausing,threatening,andallowing
thedischargeof contaminants,soasto causeandtendto causewaterpollution at theSite,
eitheraloneor in combinationwith matterfrom othersources.

37. Respondentdeniestheallegationsof paragraph37.

38. As a resultof Respondents’violation of theAct, theSitewas
contaminated,resultingin Complainants’incurrenceof costsin theinvestigation,removal,
andreportingactivitiesat theSite.

38. Respondentdeniestheallegationsofparagraph38.

39. Respondentsareliable undertheAct for Complainants’costsincurred

in theinvestigation,removal,andreportingto USEPAof contaminantsRespondentsfailed to
removefrom theSite.

39. Respondentdeniestheallegationsofparagraph39.

AS TO COUNT III - CONTAMINANTS UPON LAND

* 40. Complainantsincorporateby referenceasif fully restatedherein,
paragraphs1 through39, above.

4Q. Respondentrepeatsits answersto paragraphs1 though39 above.

41. TheAct prohibits anypersonfrom depositinganycontaminantsupon
thelandin suchplaceandmannerso asto createa waterpollutionhazard. 415 ILCS
5/12(d).

41. Paragraph41 statesa legalconclusionto which no answeris required. To

theextentthat anansweris deemedrequired,Respondentaversthat 415 ILCS 5/12(d)speaksfor

itself.

42. Respondentsviolatedthe Act whentheyimproperlyhandled,treated,
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storedanddisposedof solid andhazardouswastes,therebydepositingcontaminantsuponthe

landat theSite in suchplaceandmannersoasto createa waterpollutionhazard.

42. Respondentdeniesthe allegationsofparagraph42.

43. As a resultof Respondents’violation of theAct, theSitewas
contaminated,resultingin Complainants’incurrenceof costsin theinvestigation,removal,
andreportingactivitiesat theSite.

43. Respondentdeniestheallegationsof paragraph43.

44. ~espondentsareliable undertheAct for Complainants’costsincurred
in theinvestigation,removal,andreportingto USEPAof contaminantsRespondentsfailed to
removefrom theSite.

44. Respondentdeniestheallegationsof paragraph44.

Respondentdenieseachandeveryallegationof theComplaintnot heretofore

specificallyadmitted.

AS TO PRAYERFOR RELIEF

WHEREFORE,Complainantsdemandjudgmentin their favorandagainstthe
Respondents,andeachofthem:

A. declaringeachRespondentjointly andseverallyliableandawardingto
Complainantsall pastcostsof responseincurredby Complainants,with interestasprovided
by law;

B. declaringeachRespondentjointly andseverallyliable andawardingto
Con~plainantsall futurecostsof response,if any, to be incurredby Complainants,with
interestasprovidedby law;

C. mandatingandorderingRespondentsto abateandremediate
contaminationshouldadditionalremediationberequiredby administrativeorderor judicial
decree;

D. awardingto Complainantstheir costsof litigation, including reasonable
attorneyandexpertwitnessfees;and

E. orderingsuchotherrelief asis appropriateandjust.

Respondentdeniesthat Complainantsareentitledto therelief that theyrequest.
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FIRSTAFFIRMATIVE DEFENSE

TheBoarddoesnothavejurisdiction to awardcleanupcoststo aprivatepartyfor

violations of Sections2 1(e), 12(a), and 12(d) oftheIllinois EnvironmentalProtectionAct.

SECONDAFFIRMATIVE DEFENSE

CountI of the Complaintfails to stateaclaimuponwhichrelief canbe granted.

THIRD AFFIRMATIVE DEFENSE

CountII of theComplaintfails to stateaclaim uponwhich relief canbe granted.

FOURTH AFFIRMATIVE DEFENSE

CountIII of theComplaintfails to stateaclaim uponwhich relief canbe granted.

FIFTH AFFIRMATIVE DEFENSE

In theeventandto theextentthat Respondentis foundliable,Complainants’

recovery,if any,shouldbe proportionallyreducedbecauseComplainants’ownfault contributedto

theirinjuries, if any, andbecausetheyareliable underthe Illinois EnvironmentalProtectionAct.

SIXTH AFFIRMATIVE DEFENSE

Complainants’claimsarebarred,in whole or in part,becauseof thepreceding,

interveningand/orsupersedingactsof third partiesorbecauseof eventsover which Respondent

hadiio control.

SEVENTHAFFIRMAT~DEFENSE

By their actions,Complainantsknowingly andvoluntarily assumedtherisk of

incurringany allegeddamagetheymayhavesufferedandarethereforeprecludedfrom recovery.

EIGHTH AFFIRMATIVE DEFENSE

CountsI, II, andIII of theComplaintarepreemptedby federallaw.

NINTH AFFIRMATIVE DEFENSE

With respectto CountsI, II, andIll oftheComplaint,Respondentis entitled to
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contributionprotectionunder42 U.S.C. § 9613(0(2).

TENTH AFFIRMATIVE DEFENSE

In theeventandto theextentthatRespondentis foundliable in thisaction, the

amountof any recoveryby Complainantsshould be reducedbecauseRespondentis entitled to

receiveacredit,offset,~setoffand/orrecoupmentfor all coststhatKerr-McGeeChemicalLLC has

incurred,orhasagreedto incur, andall servicesor benefitsit hasprovided,orhasagreedto

provide, that havecausedor will causean increasein thevalueof Complainants’properties.

PRAYERFORRELIEF

WHEREFORE,Respondentrespectfullyrequeststhat theBoardenterjudgment:

* A. DismissingComplainants’claimswith prejudice;and

B. Grantingsuchotherrelief astheBoardmaydeemjust andproper.
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Respectfullysubmitted,

~~iIchae1 P. Conn~IIy
GarrettC. Carter
Connelly Roberts& McGivney LLC
OneNorth FranklinStreet
Suite 1200
Chicago,Illinois 60606
(312)251-9600

PeterJ. Nickles
J.T. SmithII
ThomasE. Hogan
COVINGTON & BURLING
1201 PennsylvaniaAve., N.W.
Washington,D.C. 20044-7566
(202)662-6000

Attorneysfor Respondent
Kerr-McGeeChemicalLLC

Dated: June13, 2005
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CERTIFICATEOF SERVICE

I, Lynne Pudlo, anon-attorney,beingfirst swornon oath,deposeand statethat I
servedtheattachedAnswerofKerr-McGeeChemicalLLC on the attorneysofrecordby
mailing trueandcorrectcopiesin aproperlyaddressed,sealedenvelopewith appropriate
postageaffixed and depositingsamein the U.S. mail locatedat OneNorth Franklin
Street,Chicago,Illinois, before5:00 p.m. onJune13, 2005.

L~1~

Subscribedandswornto
beforemeJune13, 2005.

)iL~~
NotaryPublic

~‘OFFICIALSEAL”
MICHELLE M. PATTERSON

NOTARY PUBLIC STATE OF IWNC)fS
Commission tree04/28/2008
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